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Introduction 
Every school system comprises the following three categories of 
people: management, employees, and students. There are other third 
parties like parents, guardians, government, and the general public. 
These stakeholders rarely think of the legal implications of their 
decision while joining the system. They hardly remember that their 
decisions to join the school system have subjected them to certain 
contractual obligations. The students owe the school management 
some legal duties amongst which are to be law abiding and to discharge 
all their financial responsibilities like payment of fees as at when due. 
The teacher must discharge their duties judiciously; otherwise the long 
arms of law will catch up with them. The employment of a non-
performing staff could be terminated. The school management owes 
both the employees and the students some duties. Amongst such is the 
duty to pay for the services of staff and to ensure that the contract 
entered into with the students upon admission is not breached.  
 
Contract Law 
Contract law is an aspect of law which deals with the procedure of 
making and enforcing legal agreements. This section is broken down 
into sub-sections as presented below: 
 
Meaning of Contract 
A contract is an agreement which is entered into voluntarily by two or 
more parties with the intention of creating a legal obligation. It may 
have elements in writing. Contracts can be made orally. The remedy for 
breach of contract may be "damages" or compensation of money. In 
equity, the remedy can be specific performance of the contract or an 
injunction. Both of these remedies award the party at loss the "benefit 
of the bargain" or expectation damages, which are greater than mere 
reliance damages, as in promissory estoppel. The parties to a contract 
may be natural or juristic persons.  
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Elements of Contract  
The elements of contract remain crucial in every jurisdiction. At the 
common law, the elements of a contract are offer, acceptance, 
intention to create legal relations, and consideration. Mutual assent is 
usually reached through offer and acceptance. 
 
Offer and Acceptance 
The most important feature of a contract is that one party makes an 
offer for an arrangement and another party accepts. This can be called 
a concurrence of wills or consensus ad idem, that is, meeting of the 
minds of two or more parties. 
  
Consideration 
Consideration is something of value that is given by a promissor to a 
promisee in exchange for something of value which is given by a 
promisee to a promissor. Consideration comprises a legal detriment 
and a bargain. A legal detriment is a promise to do something or refrain 
from doing something that you have the legal right to do, or voluntarily 
doing or refraining from doing something, in the context of an 
agreement. A bargain is something which the promissor (that is, the 
party making promise or offer) wants, usually being one of the legal 
detriments. The legal detriment and bargain principles come together 
in consideration and create an exchange relationship, where both 
parties agree to exchange something that the other wishes to have. The 
essence of consideration is to ensure that there is a present bargain, 
that the promises of the parties are reciprocally induced. Hamer v. 
Sidway articulated this principle.  
 
Formation 
In order that a contract will be valid, the parties involved my comply 
with following: 

 Each party must have capacity to contract; 
 The purpose of the contract must be legal; 
 The form of the contract must be lawful; 
 Parties involved must intend to create a legal 

relationship; and 
 The parties must willfully consent to the agreement. 
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These constitute affirmative defenses that a party may assert to avoid 
his obligation. 
 
Breach of Contract 
Breach of contract is a legal cause of action in which a binding 
agreement is not honoured by one or more of the parties to the 
contract by non-performance or interference with the other party's 
performance. Where the party does not fulfill his contractual promise, 
or has informed the other party that he will not perform his duty as 
mentioned in the contract or if by his action and conduct he seems to 
be unable to perform the contract, he is said to have breached the 
contract.  
 
Breach of contract can be classified into the following categories: 
 
Minor breach: This is when there has been a partial breach or 
immaterial breach as there has been substantial performance. The non-
breaching party cannot sue for specific performance. He can only sue 
for actual damages (Jacob & Youngs v. Kent). 

 
Material breach: This refers to any failure to perform that permits the 
other party to the contract to either compel performance or collect 
damages because of the breach. 
 
Fundamental breach: Otherwise called a repudiatory breach. It is a 
breach so fundamental that it permits the aggrieved party to terminate 
performance of the contract and also sue for damages. 

 
Breach by anticipatory repudiation or simply anticipatory breach: This 
is an unequivocal indication that the party will not perform when 
performance is due, or a situation in which future non-performance is 
inevitable. An anticipatory breach enables the non-breaching party the 
option to treat such a breach as immediate, and to terminate the 
contract and sue for damages. There is no need to wait for the breach 
to actually take place.  
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Remedies and Damages 
The judicial remedy for breach of contract is monetary damages. The 
court may enter an equity decree awarding an injunction or specific 
performance, when the failure to perform cannot be adequately 
redressed by money damage. 
 
Affirmative Defenses 
The following are vitiating factors which may constitute possible 
defences to a purported contract formation: frustration of purpose; 
mistake; duress; undue influence; unconscionability; misrepresentation 
or fraud; and incapacity, which includes mental incompetence and 
infancy or minority.  
 
Invitation to Treat 
When a product is advertised in a newspaper or on a poster, it is 
generally not considered to be an offer, but will be regarded as an 
invitation to treat (Partridge v. Crittendem, Fisher v. Bell and 
Pharmaceutical Society of Great Britain v. Boots Cash Chemists 
(Southern) Ltd.). However, in the Carlill v. Carbolic Smoke Ball Company, 
the major difference was that a reward was included in the 
advertisement. This is a general exception to the rule and is then 
treated as an offer. 
 
Intention to be Legally Bound 
There is a presumption for commercial agreements that parties intend 
to be legally bound, unless it is expressly stated that the parties do not 
want to be bound. However, domestic and social agreements are 
unenforceable on the basis of public policy. In Balfour v. Balfour, Mr. 
Balfour had agreed to give his wife £30 a month as maintenance 
allowance while he was living in Ceylon, Sri Lanka. However, shortly 
after Mr. Balfour stopped payments, because they separated. Mrs. 
Balfour brought a legal action to enforce the payments. The Court of 
Appeal held that there was no enforceable agreement as there was no 
evidence that they intended to be legally bound. However, in Merritt v 
Merritt, the court distinguished the case from Balfour v. Balfour, 
because Mr. and Mrs. Merritt, although married again, were estranged 
at the time the agreement was made. The agreement between them 
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was, therefore, held to have been made with the intention to create 
legal relations. 
 
Third Parties 
The doctrine of privity of contract means that only those involved in 
striking a bargain could enforce it. However, in England, the Contracts 
(Rights of Third Parties) Act 1999 negates the rule of privity. 
 
The Issue of Formality 
Formality refers to whether the contract is documented or not. Most 
school contracts are in written form. However, a host of school 
contracts are informally made. Both written and oral contracts can be 
legally binding. In fact, contracts which are implied by the acts of the 
parties which can be either implied in fact or implied in law. They may 
also be legally binding. Contracts which are implied in fact are "real" 
contracts. They have no different remedy than "benefit of the bargain," 
as mentioned above. However, contracts which are implied in law are 
also known as quasi-contracts. The remedy is quantum meruit, that is, 
the fair market value of goods or services rendered. 

Contracts which do not meet the requirements of common law 
or Statutes of frauds are unenforceable, but are not necessarily thereby 
void. However, a party which has been unjustly enriched by an 
unenforceable contract may be required to provide restitution for 
unjust enrichment. The statutes of frauds are typically codified in 
statutes covering specific types of contracts, such as contracts for the 
sale of real estate. In the United Kingdom, certain contracts must be in 
writing; otherwise, they are void, for instance, for sale of land under s. 
52, Law of Property Act 1925.  

If a contract is in a written form, and somebody signs it, then 
such a person is typically bound by its terms regardless of whether he 
or she has actually read it, as long as the document is contractual in 
nature. Affirmative defenses such as duress or unconscionability may 
be raised to avoid the purported obligation. If a party wishes to use a 
document as the basis of a contract, reasonable notice of its terms 
must be given to the other party prior to their entry into the contract. 
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Contractual Terms 
A contractual term refers to any provision which forms part of a 
contract. Each contractual term gives rise to an obligation, breach of 
which can give rise to litigation. It is not every term that is stated 
expressly. Some terms carry less legal weight; may be, because they are 
peripheral to the objectives of the contract. Contractual terms can be 
classified into the following categories:  
 

 Condition is a term which goes to the very root of a contract. 
Breach of such a term repudiates the contract, allowing the 
other party to discharge the contract. 

 
 Warranty is not so imperative so the contract will subsist after 

a warranty is breached. Breach of either condition or warranty 
will give rise to damages. Statutory provisions may also declare 
a term or nature of term to be a condition or warranty; for 
example, in the United Kingdom, the Sale of Goods Act 1979, 
s15A, provides that terms as to title, description, quality and 
sample (as described in the Act) are conditions save in certain 
defined circumstances. 

 
 Innominate term is a term that if breached, may or not go to 

the root of the contract depending upon the nature of the 
breach. Lord Diplock, in Hong Kong Fir Shipping Co Ltd v 
Kawasaki Kisen Kaisha Ltd, created the concept of an 
innominate term. Breach of such a term, as with all terms, will 
give rise to damages. Whether or not it repudiates the contract 
depends upon whether the legal benefit of such contract has 
been removed from the innocent party. Megaw LJ, in 1970, 
preferred the legal certainty of using the classic categories of 
condition or warranty. However, this was interpreted by the 
House of Lords as merely restricting its application in Reardon 
Smith Line Ltd. v Hansen-Tangen.  

 
Nature of Contracts 
Two types of contracts are possible in a school system. These are 
bilateral or unilateral contracts. 
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 Bilateral contract: This is an agreement in which each of the 
parties to the contract makes a promise or set of promises to 
the other party or parties. For example, in a contract for the 
sale of a school land, the buyer promises to pay the seller N8.5 
million in exchange for the seller's promise to deliver title to 
the property. A bilateral contract is one in which there are 
duties on both sides, rights on both sides, and consideration on 
both sides. If an offeror makes an offer such as "If you promise 
to supply me a computer system, I will pay N5,000. This is a 
bilateral contract once the offeree accepts. Each side has 
promised to do something, and each side will get something in 
return for what they have done.  

 
 Unilateral contract: Here, only one party to the contract makes 

a promise. A typical example is the reward contract: If the Trust 
Law lecturer promises to pay a reward to any student who 
scores above 90 per cent in Trusts Law. No student is under an 
obligation to score above 90 per cent in Trusts Law, but the 
lecturer is under an obligation to pay the reward to any student 
who scores above 90 per cent in Trusts Law. The consideration 
for the contract here is a student's reliance on the lecturer's 
promise or when the student gives up his or her legal right to 
do whatever he or she wanted at the time he or she was 
engaged in attempting to score above 90 per cent in the Trusts 
Law examination. An offer of a unilateral contract may often be 
made to many people (or 'to the world') by means of an 
advertisement as in Carlill v. Carbolic Smoke Ball Company.  

 
Uncertainty, Incompleteness and Severance 
When the terms of a contract are uncertain or incomplete, the parties 
could not have reached a legal agreement. A proposed agreement does 
not constitute a contract. Inability to agree on crucial issues, such as 
price or safety, may make the entire contract to fail. However, the 
court will attempt to give effect to commercial contracts, if possible, by 
making a reasonable construction of the contract. 
 
Setting Aside the Contract 
A contract can be set aside for the following reasons:  
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 Voidness: This means that a contract never came into 

existence.  
 

 Voidability: One or both parties, at their wish, may declare a 
contract ineffective.  

 
 Unenforceability: This implies that neither party may have 

recourse to a court for a remedy.  
 

 Ineffectiveness: This means that the contract terminates by 
order of a court where a public body has failed to satisfy the 
provisions of the Public Procurement Act. To rescind means to 
set aside or unmake a contract. 

 
Misrepresentation 
Misrepresentation means a false statement of fact made by one party 
to another party and which has the effect of inducing that party into 
the contract. In Gordon v Selico, it was held that misrepresentation 
could be made either by words or by conduct. However, it is not 
everything said or done that is capable of constituting a 
misrepresentation. Statements of opinion or intention are not 
statements of fact in the context of misrepresentation. There are two 
types of misrepresentation in contract law: 
 

 Fraud in the factum focuses on whether the party in 
question knew they were creating a contract. If the 
party did not know that they were entering into a 
contract, there is no meeting of the minds, and the 
contract is void.  

 Fraud in inducement focuses on misrepresentation 
attempting to get the party to enter into the contract. 
Misrepresentation of a material fact (if the party knew 
the truth that party would not have entered into the 
contract) makes a contract voidable. 
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Procedure for Obtaining Damages 
A contract may be enforced through the use of a claim. In urgent cases, 
it may be by applying for an interim injunction to prevent a breach. 
However, if the breach will result in irreparable harm which may not be 
adequately remedied by money damages, the aggrieved or injured 
party may file a civil, that is, non-criminal, lawsuit in the court.  
 
Contractual Issues in Schools 
There are obligations guided by the contract law in every school 
system. The word ‘contractual’ is an adjective which qualifies issues 
involving formal and legally binding agreement, while obligation refers 
to binding legal agreement. A contractual obligation, therefore, is a 
legally binding duty. Breach of such an obligation is actionable per se. 
Examples of such include procurement of school property, employment 
of staff, admission of students. Let us consider these examples in turn. 
 
Procurement of School Property 
School property ranges from school land to consumables. Usually, 
procurement of school property is subject to the procurement law. In 
most countries, there are statutory provisions guiding commercial 
transactions. In the United Kingdom and most Commonwealth, there is 
the ‘Sale of Goods Act’ and the Land Act. In Nigeria, there is the due 
process law, which stipulates the procedure for official transactions by 
corporate bodies. 
 
Employment of Staff 
Contract law also guides the employment of staff. There are all sorts of 
employment laws in most countries. The United Nations’ ‘Human 
Rights Charter’ and the constitutions of most countries protect the 
rights of employees like the other citizens. Breach of terms of 
employment or fundamental rights of workers may be subjected to 
court action. 
 
Admission of Students 
The admission of students is also subject to contract law. If any of the 
two parties (school or student) breaches the terms of admission, legal 
action can be taken against the party which is at fault. Students’ 
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fundamental rights are full protected just like those of other citizens in 
every country. 
Conclusion 
This study has established that there are a number contractual issues in 
every school system, hence it has both legal and policy implications for 
the stakeholders of the school system, that is, the students, school 
management, employees, parents and guardians and the general 
public. The students owe the school management some legal duties 
amongst which are to be law abiding and discharge all their financial 
responsibilities like payment of fees as at when due. The teachers must 
discharge their duties judiciously; otherwise the long arms of law will 
catch up with them. The employment of a non-performing staff could 
be terminated. The school management owes both the employees and 
the students some duties. Amongst such is the duty to pay for the 
services of staff and to ensure that the contract entered into with the 
students upon admission is not breached. The contractual issues 
identified in the school system include the procurement of school 
property is subject to the procurement law; employment of staff 
guided by contract and employment laws; and admission of students 
which is also subject to the contract law, as well as other relevant laws.  
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